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incurred if the property were not held by the bankrupt estate is 
treated as allowable in arriving at adjusted gross income.” The 
Chief Counsel Advice also stated “[w]e recommend revising 
Publication	908	 to	 reflect	 the	conclusion	of	 In re Miller that 
deductions for expenses that would have been incurred if the 
property were not held by the bankrupt estate are allowable in 
arriving at adjusted gross income.”11 Precisely the same message 
was	sent	with	a	2006	IRS	Advice	Memorandum	issued	in	2007	
including the statement about the need for a revision of Pub. 
908.12
	 Thus,	the	position	of	the	Chief	Counsel’s	Office	at	least		is	clear	
– administrative expense deductions can be claimed “above-the-
line” in arriving at adjusted gross income. 
FOOTNOTES
 1	See	I.R.C.	§§	1398(e)(3),	1398(h)(1),	67(e).	See	generally	5	
Harl, Agricultural  Law	§	39.04[2][a][ii][F],	[iii]	(2007).	See	also	
Harl,	“Expenses	in	Bankruptcy,”	11	Agric. L. Dig.	81	(2000).
 2 See In re	Miller,	252	Bkrpcy.	Rep.	110	(Bankr.	E.D.	Tex.	
2000).
 3	See	I.R.C.	§	1398.
 4	I.R.C.	§	1398(h)(1).
 5	See	I.R.C.	§	67.
 6		252	Bkrpcy.	Rep.	110	(Bankr.	E.D.	Tex.	2000).
 7	I.R.C.	§	1398(c)(1).
 8	CCA	Ltr.	Rul.	200136004,	May	17,	2001.
 9	See	note	6	supra.
 10	CCA	Ltr.	Rul.	200630016,	June	30,	2006.
 11  Id.
 12	AM	2007-010,	June	30,	2006.
	 In	Section	67(e)	of	the	Internal	Revenue	Code,	the	subsection	
states –
 “For purposes of this section, the adjusted gross 
income of an estate or trust shall be computed in the same 
manner	as	in	the	case	of	an	individual,	except	that	–	(1)	the	
deductions for costs which are paid or incurred in connection 
with the administration of the estate or trust and which would 
not have been incurred if the property were not held in such 
estate or trust. . . .shall be treated as allowable in arriving at 
adjusted gross income.”
The question is whether a bankruptcy estate is deemed to be an 
“estate” for this purpose. 
The bankruptcy case of In re Miller
 In the bankruptcy case of In re Miller,6 the Internal Revenue 
Service took the position that a bankruptcy estate is not an estate. 
In defense of that position, it is clear that a bankruptcy estate 
formed	as	a	new	entity	in	a	chapter	7	or	11	bankruptcy	filing	
is not taxed as an estate but as an individual.7 However, the 
Bankruptcy Court held that “. . . a bankruptcy estate is, in fact, 
one	of	the	types	of	“estates”	for	which	26	U.S.C.	§	67(e)	was	
designed and that the bankruptcy estate created at the inception 
of this bankruptcy case may indeed utilize this provision.” 
 Somewhat surprisingly, the case was not appealed and the 
IRS within months issued a Chief Counsel Advice8 endorsing 
the holding in In re Miller.9	 In	 2006,	with	 questions	 still	
apparently being raised, a second Chief Counsel Advice10 was 
issued,	 reiterating	 that	Section	67(e)	of	 the	 Internal	Revenue	
Code applies to a debtor’s estate in bankruptcy and that “. . . 
expenses paid or incurred in  connection with the administration 
of an individual’s estate in bankruptcy that would not have been 
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CONTRACTS
 BARTER PROVISION. The plaintiff entered into a contract 
to purchase a horse from the defendant. The oral sales contract 
provided	for	an	initial	payment	of	$1500	and	for	the	plaintiff’s	
son	 to	 provide	 farm	 labor	 for	 the	 remaining	 $1500	 purchase	
price. The contract also provided for the horse to remain with 
the defendant until all payments were made, with the costs of 
feed and veterinary services to be paid by the plaintiff. The son 
worked the required hours and submitted a bill for the wages but 
the	defendant	refused	to	pay,	The	son	filed	a	wage	and	hour	claim	
with the state and obtained a judgment for the back wages. The 
defendant allowed delivery of the horse bur refused to execute 
a	bill	of	sale	for	the	horse	because	$568	in	feed	and	veterinary	
expenses	were	 not	 paid.	The	 plaintiff	 offered	 $1500	 to	 settle	
but the defendant refused. The plaintiff sued for the bill of sale. 
The trial court held that the barter provision of the contract was 
void as unenforceable under state law, ordered the plaintiff to pay 
$1500	plus	the	$568	in	boarding	costs	and	ordered	the	defendant	to	
execute a bill of sale. The plaintiff argued that the barter provision 
voided the entire contract but the appellate court held that the trial 
court properly excised the void barter provision and enforced the 
remaining provisions of the contract.  Wolfe v. Newman, 2007 
Mont. LEXIS 348 (Mont. 2007).
FEDERAL  AGRICuLTuRAL 
PROGRAMS
 FARM PROGRAM PAYMENTS. The plaintiffs enrolled 
several tracts of crop land in the Production Flexibility Contract 
and Direct and Counter-Cyclical Payments programs and included 
in the enrolled tracts one tract which had been sold several years 
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earlier. Although the initial inclusion was an inadvertent error, 
the plaintiff did not correct the error in subsequent years after it 
was discovered. However, the farm program payments received 
would not have decreased with the tract removed because the 
plaintiff still would have received the maximum payments. The 
FSA sought recovery of all farm program payments received and 
the plaintiff challenged the order as excessive and arbitrary. The 
plaintiff argued that a refund was not allowed where no excess 
farm payments were paid. The court disagreed and held that 
refund	of	 all	program	payments	was	allowed,	under	7	C.F.R.	
1412.405	 (1997),	where	 erroneous	 information	 affected	 any	
program determination, whether or not payments were affected. 
Kinder Canal Co., Inc. v. Johanns, 2007 u.S. App. LEXIS 
17249 (5th Cir. 2007), aff’g, 2006 u.S. Dist. LEXIS 5514 (W.D. 
La. 2006).
 GENETICALLY MODIFIED ORGANISMS.  APHIS has 
announced	 that,	 on	August	 6,	 2007,	 it will begin operating a 
toll-free telephone number for use by conventional and organic 
alfalfa farmers and prospective alfalfa farmers to inquire about 
the	proximity	of	their	farms	or	fields	to	Roundup	Ready	alfalfa.	
This action is being taken in compliance with a judgment and 
order  in Geertson Seed Farms, et al. v. Johanns, 2007 U.S. Dist. 
LEXIS 48383 (N.D. Calif. 2007). 72 Fed. Reg. 43222 (Aug. 3, 
2007).
 LIVESTOCK MANDATORY REPORTING. The AMS 
has issued proposed regulations reauthorizing and amending 
the Livestock Mandatory Reporting program as required by the 
Livestock	Mandatory	Reporting	Act	 of	 1999,	 as	 extended	by	
legislation	in	2006.	72 Fed. Reg. 44671 (Aug. 8, 2007).
 ORGANIC FOODS. In an earlier case, Harvey v. Veneman, 
396 F.3d 28 (1st Cir. 2005),	 two	 regulations,	 7	 C.F.R.	 §§	
205.600(b),	 205.605(b),	 issued	 under	 the	 Organic	 Foods	
Production Act (OFPA), were held invalid as beyond the statutory 
authority because they allowed the use of synthetic substances in 
the handling of organic foods without the loss of organic status 
for the foods. In reaction to the holding, Congress amended the 
statute to allow for use of non-synthetic substances contained 
in the National List (list of non-organic substances allowed in 
organic food) to be used in handling organic foods. The court 
held that these amendments were intended to and did validate 
the regulations as authorized by the statute as amended. Harvey 
v. Johanns, 2007 u.S. App. LEXIS 17524 (1st Cir. 2007).
 PACKERS AND STOCKYARDS ACT. The GIPSA 
has issued proposed regulations amending the regulations 
concerning records to be furnished poultry growers and sellers. 
The regulations list the records live poultry dealers (poultry 
companies) must furnish poultry growers, including requirements 
for the timing and contents of poultry grow-out contracts. 
The proposed amendments would require poultry companies 
to	 timely	deliver	a	copy	of	an	offered	contract	 to	growers;	 to	
include information about any Performance Improvement Plans 
in	contracts;	to	include	provisions	for	written	termination	notices	
in	 contracts;	 and	 notwithstanding	 a	 confidentiality	 provision,	
allow growers to discuss the terms of contracts with designated 
individuals. 72 Fed. Reg. 41952 (Aug. 1, 2007).
 FEDERAL ESTATE
AND GIFT TAXATION
 GENERATION SKIPPING TRANSFERS. The IRS has 
adopted	as	final	regulations	governing	division	of	trusts	for	GST	
purposes.	Under	 I.R.C.	 §	 2642(a)(3),	 in	 order	 to	 constitute	 a	
qualified	severance,	the	single	trust	must	be	divided	on	a	fractional	
basis.	Under	 the	final	 regulations,	each	new	trust	must	 receive	
assets with a value equal to a fraction or percentage of the total 
value of the trust assets. The regulations provide that each separate 
trust need not be funded with a pro rata portion of each asset held 
by the original trust. Rather, the separate trusts may be funded on 
a non pro rata basis (that is, where each resulting trust does not 
receive a pro-rata portion of each asset) provided that funding is 
based on the total fair market value of the assets on the date of 
funding. This avoids the necessity of dividing each and every asset 
on a fractional basis to fund the severed trusts. 72 Fed. Reg. 42291 
(Aug. 2, 2007).
 TRuSTS. The taxpayer established a trust which provided 
for a “power of appointment committee” consisting of at least 
two		current	beneficiaries	of	the	trust	but	not	the	taxpayer.	The	
trust income and principal could be distributed to the taxpayer, 
the taxpayer’s spouse and the taxpayer’s descendants only by 
unanimous consent of the committee or by one member of 
the committee and the taxpayer. The taxpayer had a limited 
testamentary power of appointment over trust principal which 
could be released in whole or part by the taxpayer. Trust principal 
not appointed by the taxpayer passed to the taxpayer’s descendants. 
The IRS ruled that the taxpayer was treated as the owner of the 
trust	under	I.R.C.	§§	673,	674,	676,	and	677;	however,	because	
fact issues remained as to the exercise of administrative control, 
the	IRS	refused	to	rule	as	to	the	application	of	I.R.C.	§	675.	The	
IRS also ruled that transfer of property to the trust was not a 
completed gift because the taxpayer held a limited testamentary 
power of appointment over trust principal. Ltr. Rul. 200731019, 
May 1, 2007.
	 The	taxpayer	created	two	trusts	for	two	beneficiaries,	with	the	
taxpayer’s	spouse	as	trustee.	The	trusts	provide	the	beneficiary	
with the annual power to withdraw from the trusts amounts 
contributed to the trusts, up to the amount of the annual gift tax 
exclusion.	The	withdrawal	had	to	be	made	within	30	days	after	
notice given that the property was transferred to the trust. The 
trusts also provide that the trustee shall distribute one-third of 
the	principal	when	a	beneficiary	reaches	age	30,	one-half	of	the	
principal	balance	at	age	35	and	the	remainder	of	the	principal	at	
age	40.	Until	the	beneficiary	attains	age	25,	the	trustee	may	pay	
to	or	for	the	beneficiary’s	benefit	as	much	principal	or	net	income	
as the trustee deems necessary or proper in its sole discretion for 
the	support,	health,	maintenance,	and	education	of	the	beneficiary.	
After	the	beneficiary	attains	age	25,	the	trustee	shall	pay	the	entire	
net	income	to	the	beneficiary	in	quarter	annual	or	more	frequent	
installments,	and	the	trustee	shall	pay	to	or	for	the	beneficiary’s	
benefit	as	much	principal	as	the	trustee	deems	necessary	or	proper	
in its sole discretion for the support, health, maintenance and 
education	of	 the	 beneficiary.	However,	 the	 trust	 also	 provided	
the trustee with complete discretion to make or withhold all 
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distributions. The IRS ruled that the taxpayer would be treated as 
the	owner	of	the	trusts	for	purposes	of	I.R.C.	§§	674(a),	678(b)	
because of the spouse’s discretionary power to make or withhold 
distributions. Ltr. Rul. 200730011, April 25, 2007.
 FEDERAL INCOME 
TAXATION
 CASuALTY LOSSES. The taxpayer’s house was damaged by 
fire	and	the	taxpayer	claimed	a	casualty	loss	deduction.	The	court	
held that the loss deduction was properly disallowed because the 
taxpayer failed to provide evidence of the fair market value of the 
house	before	and	after	the	fire	and	failed	to	provide	evidence	of	the	
taxpayer’s adjusted basis in the house. The opinion is designated 
as not for publication. Wright v. Comm’r, 2007-2 u.S. Tax Cas. 
(CCH) ¶ 50,563 (5th Cir. 2007).
 The taxpayer was injured by an accident in a supermarket and sued 
another person for the injuries. The taxpayer obtained a judgment 
for money damages but the judgment became uncollectable after 
the person was discharged from the judgment debt in bankruptcy. 
The taxpayer claimed a portion of the discharged judgment as a 
casualty loss and claimed additional portions of the loss in later 
tax	years,	as	a	carry	forward		loss	under	I.R.C.	§	172.	The	court	
upheld the disallowance of the loss deduction because the taxpayer 
had no adjusted tax basis in the judgment. Green v. Comm’r, T.C. 
Memo. 2007-217.
 CHARITABLE DEDuCTION. The taxpayer owned 
unimproved land with sand and gravel deposits. The taxpayer 
donated the land to a church and claimed a charitable deduction 
based on appraisals. The court held that the value of the land had 
to	be	determined	using	the	discounted	cash	flow	method	applied	
to	the	royalty	interest	in	the	land.	Use	of	the	comparable	value	
method was not available because of the lack of comparable land 
in the area.  Terrene Investments, Ltd. v. Comm’r, T.C. Memo. 
2007-218. 
 COOPERATIVES.	The	IRS	has	adopted	as	final	regulations	
which provide that all Subchapter T cooperatives must make their 
income	tax	returns	on	Form	1120-C,	“U.S.	 Income	Tax	Return	
for Cooperative Associations,” or such other form as may be 
designated by the Commissioner. The information that Subchapter 
T	cooperatives	will	be	required	to	provide	on	new	Form	1120-C	
will assist taxpayers and the IRS in determining the appropriate 
filing	deadline.	These	regulations	apply	to	returns	for	taxable	years	
ending	on	or	after	December	31,	2007.	In	addition,	taxpayers	may	
rely	on	the	regulations	in	filing	returns	for	taxable	years	ending	
on	or	after	December	31,	2006,	and	before	December	31,	2007.	
72 Fed. Reg. 41441 (July 30, 2007).
 CORPORATIONS
	 ESTIMATED	TAXES.		The	IRS	has	adopted	as	final	regulations	
governing the use of annualization methods of determining income 
for estimated tax purposes. The	final	 regulations	 provide	 that	
recaptured tax credits are not usually treated as a tax for estimated 
tax purposes. A rule contained in prior proposed regulations which 
required a taxpayer to compute its prior year’s tax liability using 
the current year’s tax rates if those rates differed from the prior 
year’s	rates	was	eliminated.	The	final	regulations	clarify	that,	
for purposes of the preceding tax year safe harbor, the tax shown 
on an amended return is only taken into account in computing 
installments	that	are	due	after	an	amended	return	is	filed.	The	
final	regulations	allow	taxpayers	to	make	a	reasonable	estimate	
of the I.R.C. §	 199 deduction for purposes of determining 
annualized taxable income. The amount of adjustments required 
under I.R.C. §	263A may also be reasonably estimated from 
existing data if it cannot be determined with reasonable accuracy 
by	 the	 installment	 due	 date.	The	 final	 regulations	 allow	 a	
taxpayer with an initial short tax year to make estimated tax 
payments	as	though	it	were	a	calendar-year	taxpayer	until	it	files	
its tax return for its initial tax year. 72 Fed. Reg. 44337 (Aug. 
7, 2007).
 REORGANIZATIONS. The IRS has issued transition relief 
regarding the application of I.R.C. §	 355(b)(2)(C) and (D) 
to certain trade or business acquisitions between members 
of	 affiliated	 groups	 under	Treas.	Reg.	 §1.355-3(b)(4)(iii) to 
reflect	the	enactment	of	I.R.C. §	355(b)(3) by the Tax Increase 
Prevention	and	Reconciliation	Act	of	2005	(Pub.	L.	No.	109-
222). The IRS stated that it will not challenge the distributing 
corporation’s acquisition, or the acquisition by its separate 
affiliated	group	of	additional	stock	of	the	controlled	corporation	
as a violation of I.R.C. §	 355(b)(2)(C) with respect to the 
controlled	 corporation,	 provided	 the	 transaction	 satisfies	 the	
requirements of I.R.C. §	355(b)(2)(D), as in effect before the 
enactment of I.R.C. §	355(b)(3). Notice 2007-60, I.R.B. 2007-
35.
 DEFERRED COMPENSATION.	Under	 I.R.C.	 §	 409A,	
teachers	who	 elect	 to	 have	 their	wages	 spread	 out	 over	 12	
months, instead of the nine months of actual service, after 
2007,	will	be	required	to	report	wages	deferred	to	the	next	tax	
year under the election. The IRS has issued guidance that the 
new	rules	do	not	require	education	districts	to	provide	the	12	
month election, only that the new rules will apply where such 
an election is offered.  IR-2007-142.
 DISASTER LOSSES. On July	 17,	 2007,	 the	 president	
determined that certain areas in North Dakota are eligible for 
assistance from the government under the Disaster Relief and 
Emergency	Assistance	Act	 (42	U.S.C.	§	5121) as a result of 
storms	and	flooding,	which	began	on	 June	2,	2007. FEMA-
1713-DR.  On	 June	 7,	 2007,	 the	 president	 determined	 that	
certain areas in Oklahoma are eligible for assistance from the 
government under the Act as a result of severe storms, tornadoes 
and	flooding,	which	began	on	May	4,	2007. FEMA-1707-DR. 
On	July	24,	2007,	the	president	determined	that	certain	areas	in	
Nebraska are eligible for assistance from the government under 
the Act	as	a	result	of	severe	storms	and	flooding,	which	began	
on	May	28,	2007. FEMA-1714-DR.	On	August	3,	2007,	the	
president determined that certain areas in Vermont are eligible 
for assistance from the government under the Act as a result 
of	severe	storms	and	flooding,	which	began	on	July	9,	2007. 
FEMA-1715-DR. Taxpayers who sustained losses attributable 
to	these	disasters	may	deduct	the	losses	on	their	2006	returns.
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 ENVIRONMENTAL REMEDIATION COSTS. The 
taxpayer	had	purchased	an	oil	refinery	operation	in	1956	and	
continued	refining	oil	and	uranium	at	the	facility.	During	the	
operations	after	1956,	additional	waste	materials	were	buried	
on the site and some of the original waste in the soil migrated 
into	the	underground	water.	In	the	1980s,	the	taxpayer	agreed	
to clean up the site and claimed the costs as current deductions. 
The IRS disallowed most of the deductions, stating that the costs 
had to be capitalized in the value of the land. On the taxpayer’s 
motion for summary judgment, the court held that such costs 
could be currently deducted if the taxpayer could show that the 
contamination was caused by the taxpayer. However, because 
the taxpayer had not yet shown that the contamination occurred 
during the taxpayer’s ownership of the land, summary judgment 
could not be granted at this time. Kerr-McGee Corp. v. united 
States, 2007-2 u.S. Tax Cas. (CCH) ¶ 50,556 (Fed. Cls. 
2007).
 FOREIGN INCOME. The taxpayer performed work in 
Antarctica and the taxpayer excluded the wages earned while 
in	Antarctica	under	I.R.C.	§	911	as	foreign	income.		The	court	
held that income earned in Antarctica was not excludible under 
I.R.C.	 §	 911	 because	Antarctica	was	 not	 recognized	 by	 the	
U.S.		government	as	a	foreign	sovereign	nation.	Robinson v. 
Comm’r, T.C. Memo. 2007-212; Schneider v. Comm’r, T.C. 
Memo. 2007-213; Boone v. Comm’r, T.C. Memo. 2007-214; 
Cooper v. Comm’r, T.C. Memo. 2007-215; Stone v. Comm’r, 
T.C. Memo. 2007-216.
 HYBRID VEHICLE TAX CREDIT.  The IRS has 
announced	that	Ford	Motor	Company	has	not	yet	sold	60,000	
hybrid	vehicles	and	 the	hybrid	vehicle	certifications	and	 the	
credit amounts are still available for:
 Year and Model Credit Amount
	 2008	Ford	Escape	2WD	Hybrid	 $3,000
	 2005-2007	Ford	Escape	2WD	Hybrid	 $2,600
	 2005-2007	Ford	Escape	4WD	Hybrid	 $1,950
	 2005-2007	Mercury	Mariner	4WD	Hybrid	 $1,950
	 2008	Mercury	Mariner	4WD	Hybrid	 $2,200
	 2008	Mercury	Mariner	2WD	Hybrid	 $3,000
 The credit for Toyota and Lexus vehicles has been reduced 
because	more	than	60,000	vehicles	have	been	sold.	The	qualified	
Toyota and Lexus vehicles, and the credit amount allowable for 
each	when	purchased	After	March	31,	2007	and	before	October	
1,	2007,	are:
	 2005-2007	Toyota	Prius	 $787.50
	 2006,	2007	Toyota	Highlander	2WD,	4WD	 $650
	 2007	Toyota	Camry	Hybrid	 $650
	 2006,	2007	Lexus	RX	400h	2WD,	4WD	 $550
	 2007	Lexus	GS	450h	 $387.50
See	Harl,	“Additional	Items	in	the	Energy	Policy	Act	of	2005,	
16	Agric. L. Dig.	131	(2005). IR-2007-139; IR-2007-140.
 IRA. The taxpayers, husband and wife, were employed full 
time	for	the	first	five	months	of	the	tax	year.	In	the	sixth	month,	
the husband retired from employment and started receiving 
benefits	of	a	pension	plan.	The	taxpayers	made	contributions	
to an IRA and claimed a deduction for the contribution. The 
court held that, because the husband was an active participant 
in	the	pension	plan	for	five	months	in	the	tax	year,	the	husband	
was ineligible for the IRA deduction for the entire year. Hedrick 
v. Comm’r, T.C. Summary Op. 2007-139.
 INNOCENT SPOuSE. The taxpayer’s former spouse had 
invested in tax shelter cattle-raising partnerships. Net operating 
losses claimed by the husband on their joint income tax returns 
were disallowed after the partnership losses were disallowed. 
The taxpayer later divorced and sought innocent spouse relief 
from liability for taxes owed because of the disallowed losses. 
The taxpayer demonstrated that the taxpayer had no involvement 
in	the	partnerships	and	the	filing	of	the	tax	returns.	The	taxpayer	
had no education, experience or knowledge to use to understand 
the investments or tax consequences. In addition, the taxpayer 
had repeatedly objected to the former spouse’s claiming of large 
deductions and was deceived by the former spouse as to the nature 
of the investments and the propriety of the deductions. The court 
held	that,	under	the	innocent	spouse	rules	of	I.R.C.	§	6015(b),		the	
taxpayer was not liable for the taxes owed because of the disallowed 
deductions. Juell v. Comm’r, T.C. Memo. 2007-219.
 LIKE-KIND EXCHANGES. The taxpayer, a brother and a trust 
owned by a niece owned one-third interests in two real properties. 
The brother and niece wanted to liquidate their interests in the 
properties but the taxpayer wanted to retain investment in the other 
property. The value of the taxpayer’s interest in the property to 
be sold equaled the combined values of the brother’s and niece’s 
interests	in	the	retained	property;	therefore,	the	parties	exchanged	
their interests such that the taxpayer owned all of the retained 
property and the brother and niece owned one-half of the property 
to	be	sold.	Within	two	years	after	the	exchange,	the	brother	and	
niece sold their interests to an unrelated party. The IRS ruled that 
the sale of the property by the brother (a related party) and the 
niece	(a	related	party	due	to	a	fiduciary	interest	by	the	taxpayer)	
would have resulted in recognition of gain from the exchange of 
property	 interests	 except	 that	 I.R.C.	§	1031(f)(2)(C)	 applied	 to	
allow non-recognition treatment because the like-kind exchange 
involved the exchange of partial interests in property resulting 
in complete ownership or increased ownership in the exchanged 
properties. Ltr. Rul. 200730002, April 26, 2007.
 LOSSES. The IRS has issued proposed regulations which 
provide guidance concerning the availability and character of a loss 
deduction	under	I.R.C.	§	165	for	losses	sustained	from	abandoned	
securities. The proposed regulations provide that, for purposes 
of	applying	the	loss	characterization	rules	of	I.R.C.	§	165(g),	the	
abandonment of a security establishes the worthlessness of the 
security	 to	 the	 taxpayer.	Under	 the	proposed	 regulations	a	 loss	
established by the abandonment of a security that is a capital asset 
is treated as a loss from the sale or exchange, on the last day of 
the taxable year, of a capital asset, unless the exception in I.R.C. § 
165(g)(3)	applies.	The	proposed	regulations	require	that	to	abandon	
a security, a taxpayer must permanently surrender and relinquish 
all rights in the security and receive no consideration in exchange 
for the security. 72 Fed. Reg. 41468 (July 30, 2007).
 PARTNERSHIPS
	 ADMINISTRATIVE	ADJUSTMENTS.	The	 taxpayer	was	 a	
partner	 in	 a	 limited	partnership.	The	partnership	filed	 its	 1999	
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federal	 tax	 return	on	April	20,	2000,	 showing	a	net	 loss.	The	
taxpayer	filed	a	personal	income	tax	return	which	included	the	
taxpayer’s	share	of	the	partnership	loss.	In	December	2004,	the	
IRS	issued	a	notice	of	final	partnership	administrative	adjustment	
(FPAA) which adjusted the partnership basis in property such that 
the	net	loss	was	reduced.	The	taxpayer	filed	an	objection	to	the	
FPAA	as	untimely	filed	past	the	three	year	statute	of	limitations	
provided	by	I.R.C.	§	6229(a).	The	IRS	argued	that	the	extended	
six-year	statute	of	limitations	of	I.R.C.	§	6501(e)(1)(A)	allowed	
the	filing	of	the	FPAA.	The	court	held	that,	because	the	original	
partnership return included the basis item, the extended six year 
limitation	period	did	not	 apply	and	 the	FPAA	had	 to	be	filed	
within	three	years;	therefore,	the	FPAA	was	invalid	and	the	court	
had no jurisdiction to enforce it.  Grapevine Imports, Ltd. v. 
united States, 2007-2 u.S. Tax Cas. (CCH) ¶ 50,555 (Fed. 
Cls. 2007).
 BASIS	ADJUSTMENT	 ELECTION.	A	 limited	 partner	
acquired the partnership interest held by another limited partner 
who	retired.	The	partnership	timely	filed	its	partnership	return	but	
failed	to	make	the	I.R.C.	§	754	election	to	adjust	the	partnership’s	
basis in partnership property as a result of the transfer of the 
partnership	interest.	The	IRS	granted	the	partnership	a	60-day	
extension	of	time	to	file	the	election.		Ltr. Rul. 200731018, May 
1, 2007.
 PROPERTY TAXES. The taxpayer limited liability company 
was a real property developer which contracted with a public 
housing authority to construct and develop a mixed use housing 
development. The development property was not subject to 
property taxes but the taxpayer was required to make payments 
to the public authority equal to the taxes which would have been 
assessed	on	 the	property.	When	 the	properties	were	 leased	 to	
tenants, the tenants would make these payments in lieu of taxes 
(PILOT). The PILOT funds were used by the public authority for 
covering costs associated with the development of the property. 
The IRS ruled that the PILOT payments were deductible under 
I.R.C. §	164	as	real	property	taxes.		Ltr. Rul. 200730012, April 
24, 2007.
 RETuRNS. The IRS has issued a revenue procedure setting 
forth	the	requirements	for	using	IRS	forms	to	file	information	
returns,	preparing	acceptable	substitutes	of	the	official	forms	and	
using	official	or	acceptable	substitute	forms	to	furnish	information	
to	recipients.	The	guidance	addresses	Forms	1096,	W-2G	and	
1042-S	and	the	1098,	1099	and	5498	series.	Rev. Proc. 2007-15, 
2007-1 C.B. 300.
 S CORPORATIONS
 PIERCING THE CORPORATE VEIL. The debtors, husband 
and wife, had owned and operated a farm as sole proprietors for 
several years. The debtors obtained loans from a bank and granted 
security interests in all farm property, including crops growing or 
to be grown on the farm. The debtors decided to incorporate the 
farm	and	filed	the	incorporation	papers	with	the	state.	The	bank	
re-perfected the security interest but used the name “Phillip Farm, 
Inc.” as the debtor and not “Phillips Farms, Inc.” which was the 
actual name of the corporation. The corporation also obtained 
loans in its own name from another creditor and that creditor 
perfected the security interest in all farm property and crops under 
the	correct	corporate	name.		The	debtors	filed	for	bankruptcy	and	
the bank sought to have its security interest declared superior as 
to the debtors’ crops.  The other creditor objected, arguing that the 
bank’s	security	was	unperfected	because	the	filing	of	the	financing	
statement had the wrong name on it. The bank argued that the 
corporate veil should be pierced such that the crops belonged to 
the	debtors	individually		(and	thus	the	bank	had	a	correctly	filed	
security interest under their individual names) because the debtors 
failed to properly follow the formalities of the corporate form 
of business. The court noted that the corporation was properly 
formed	under	state	law	requirements;	the	corporation	filed	federal	
income	tax	returns;	the	corporation	elected	S	corporation	status	
for	 federal	 tax	purposes;	 the	debtors	 intended	 to	convert	 their	
operation completely to the corporation and had transferred most 
of the property to the corporation with the intent to transfer all of 
it	eventually;	the	corporation	made	several	loans	with	the	bank;	
the	crops	were	sold	in	the	name	of	the	corporation;	the	corporation	
received	 federal	 farm	payments;	 and	 the	corporation	 received	
IRS	Forms	1099	for	custom	work	performed	in	the	name	of	the	
corporation.  The court held that these actions demonstrated that 
the crops were corporation property and that the corporation was 
treated as a separate entity by the debtors. The issue of whether 
the use of the name “Phillip Farm, Inc.” as the debtor instead of 
“Phillips	Farms,	Inc.”	was	sufficient	to	perfect	the	bank’s	security	
interest was not decided by the court because of factual issues 
which needed to be resolved at trial. In re Phillips, 2007 Bankr. 
LEXIS 2468 (Bankr. C.D. Ill. 2007).
 SECOND CLASS OF STOCK. The taxpayer S corporation 
made distributions to its shareholders which were not in proportion 
to the shareholders’ stock ownership because distributions were 
made based on the shareholders’ anticipated tax liabilities. In 
addition, the corporation made cash advances to shareholders 
which	did	not	qualify	as	straight	debt	under	I.R.C.	§	1361(c)(5).	
When	 the	 corporation’s	 officers	 learned	 that	 the	 distributions	
and cash advances could result in termination of the Subchapter 
S election, corrective distributions were made to equalize the 
distributions. The IRS ruled that the unequal distributions and 
corrective distributions did not result in termination of Subchapter 
S status.  Ltr. Rul. 200730009, April 25, 2007.
 SELF-EMPLOYMENT INCOME. The taxpayer was 
employed as an insurance agent. The taxpayer received 
commissions on the sale of new insurance policies even though 
the commissions were not fully earned until the insurance 
policies were in force for one year. Any commissions which did 
not	become	qualified	were	carried	as	a	negative	balance	against	
future	commissions.	The	taxpayer	ended	employment	in	2002	
but	the	taxpayer	was	entitled	to	some	commissions	paid	in	2003.	
However,	the	2003	commissions	were	used	to	offset	the	negative	
balance in the taxpayer’s commission account. The taxpayer 
argued	that	the	2003	commissions	were	not	taxable	because	the	
taxpayer	did	not	receive	any	checks	in	2003.	The	court	noted	that	
the taxpayer did not include advance commission payments in 
income;	therefore,	the	commissions	used	to	offset	the	negative	
balance	were	self-employment	income	to	the	taxpayer	in	2003.	
Harper v. Comm’r, T.C. Summary Op. 2007-133.
 SOCIAL SECuRITY BENEFITS. The taxpayer received 
Social	Security	disability	benefits	after	the	taxpayer	was	unable	
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to work after a work-related accident. The court held that the 
Social	Security	benefits	had	to	be	included	in	taxable	income	to	
the	extent	required	by	I.R.C.	§	86	because	the	payments	were	not	
contingent upon the taxpayer’s disability resulting from an injury 
incurred during employment. Green v. Comm’r, T.C. Memo. 
2007-217.
 
LABOR
 MIGRANT AGRICuLTuRAL LABOR. The plaintiffs were 
workers hired in Texas to detassel and rogue corn in Indiana. The 
seed corn grower in Indiana hired an independent contractor to 
obtain workers for the tasks. The contractor told the workers that 
they	would	work	72-84	hours	per	week	and	receive	free	housing.	
However,	the	plaintiffs	worked	only	20	hours	per	week	and	the	
housing was sub-standard. The plaintiffs sued the contractor and 
seed company for the lost wages and failure to provide adequate 
housing. At trial, the seed company was granted summary 
judgment because the trial court ruled that the seed company was 
not the employer of the plaintiffs. The court held that the seed 
company could not be held liable under the Migrant and Seasonal 
Agricultural	Workers	Protection	Act,	29	U.S.C.	§§	1801-72,	as	
an employer for promises made by the independent contractor 
in Texas beyond what the contractor was authorized by the seed 
company. However, after the plaintiffs arrived in Indiana and 
began working, the seed company became their employer and 
was	liable	for	violations	of	MSAWPA	proven	by	the	plaintiffs.	
The court noted that the seed company provided all the tools, 
transportation and housing and the contractor did not have any 
other clients or business assets. Reyes v. Remington Hybrid 
Seed Co., 2007 u.S. App. LEXIS 17231 (7th Cir. 2007).
LANDLORD AND TENANT
 ORAL LEASE. The debtor entered into a written six-year 
lease of crop land under which the debtor was to pay one-third 
of the crop as rent. The debtor remained on the land after the 
expiration	of	 the	 lease	 and	filed	 for	 bankruptcy.	The	 landlord	
objected to the debtor’s assumption of the lease, arguing that the 
lease had terminated under a written notice given to the debtor. 
The debtor claimed that the parties had entered into an oral lease 
in	 2004	 under	which	 the	 landlord	 agreed	 to	 extend	 the	 lease	
for eight years and reduce the rent to one-fourth of the crop in 
exchange for the installation of a sprinkler irrigation system on the 
property.  The irrigation system was installed and the debtor paid 
only one-fourth of the crops as rent after the sprinkler system was 
installed. The court held that the debtor’s and landlord’s partial 
performance under the alleged oral lease did not remove the lease 
from application of the statute of frauds because no misconduct or 
fraud	was	alleged	on	the	part	of	the	landlord;	therefore,	the	court	
denied assumption of the lease by the debtor.  In re Johnson, 
2007 Bankr. LEXIS 2549 (Bankr. D. Kan. 2007).
PRODuCTS LIABILITY
 HERBICIDE. The plaintiff was a cotton grower and planted 
cotton seed with a planter which applied herbicide directly after 
the seed was planted. The herbicide was manufactured by the 
defendant. After some heavy rains, the cotton crop showed signs 
of damage and most of the crop had to be destroyed and replanted 
with soybeans. Some acres were not destroyed and the portion with 
herbicide had yields of less than half of the yields produced on acres 
on which no herbicide was applied. The plaintiff sued for damage 
to the cotton crop, alleging negligence, breach of express warranty, 
misrepresentation, breach of implied warranty of merchantability, 
breach	of	implied	warranty	of	fitness	for	particular	purpose,	and	
strict liability. The defendant moved for summary judgment on 
all claims, arguing that limited warranties on the herbicide limited 
the recovery to the value of the herbicide and the herbicide was 
not shown to have been defective. The court held that summary 
judgment on the negligence and misrepresentation claims was not 
appropriate	because	the	plaintiff	demonstrated	sufficient	evidence	
that the herbicide was properly applied as directed by the defendant 
and that the damage was caused by the herbicide.  The court 
granted summary judgment on the strict liability claim because 
the plaintiff did not provide any evidence that the herbicide was 
supplied in a defective condition which rendered it unreasonably 
dangerous. The court also granted summary judgment on the 
breach of warranty claims because the plaintiff failed to show that 
the herbicide contained any warranty language and the disclaimer 
language on the herbicide was effective to disclaim any warranty. 
Nichols v. American Cyanamid Co., 2007 u.S. Dist. LEXIS 
56063 (E.D. Ark. 2007).
IN THE NEWS
 FARM LAND VALuES. The National Agricultural Statistics 
Service has issued a report on the current average land values 
by state and region. The report states: “Farm real estate values, 
a measurement of the value of all land and buildings on farms, 
averaged	$2,160	per	acre	on	January	1,	2007,	up	14	percent	from	
2006.		The	$2,160	per	acre	is	a	record	high	and	$260	more	than	a	
year	earlier.	Both	cropland	and	pasture	values	for	2007	are	record	
highs.	Cropland	values	rose	by	13	percent	to	$2,700	per	acre,	up	
from	the	previous	high	of	$2,390	in	2006.		 	Pasture	value	rose	
by	16	percent	to	$1,160	per	acre.	The	increase	in	farm	real	estate	
values continues to be driven by a combination of many factors, 
which include strong commodity prices and farm programs, 
outside investments, favorable interest rates and tax incentives, 
and continued commercial and residential development.  Livestock 
prices	 and	 recreational	 use	 remain	 the	 predominant	 influences	
that increase pasture land values.” The report is available online 
at www.nass.usda.gov.  “Land Values and Cash Rents 2007 
Summary,” Sp Sy 3 (07).
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The Seminars in Paradise have returned!
FARM INCOME TAX,
ESTATE AND BuSINESS PLANNING SEMINARS
by Neil E. Harl
Outrigger Keauhou Beach Resort, Big Island, Hawai’i.  January 8-12, 2008
	 Spend	a	week	in	Hawai’i	in	January	2008!	Balmy	trade	winds,	70-80	degrees,	palm	trees,	white	sand	beaches	
and	the	rest	of	paradise	can	be	yours;	plus	a	world-class	seminar	on	Farm	Income	Tax,	Estate	and	Business	
Planning	by	Dr.	Neil	E.	Harl.		The	seminar	is	scheduled	for	January	8-12,	2008	at	the	spectacular	ocean-front	
Outrigger	Keauhou	Beach	Resort	on	Keauhou	Bay,	12	miles	south	of	the	Kona	International	Airport	on	the	Big	
Island, Hawai’i.
	 Seminar	sessions	run	from	8:00	a.m.	to	12:00	p.m.	each	day,	Tuesday	through	Saturday,	with	a	continental	
breakfast and break refreshments included in the registration fee. Each participant will receive a copy of Dr. Harl’s 
400+	page	seminar	manual	Farm Income Tax: Annotated Materials	and	the	600+	page	seminar	manual,	Farm 
Estate and Business Planning: Annotated Materials, both of which will be updated just prior to the seminar.
 Here are a sample of the major topics to be covered:
	 •	Farm	income	items	and	deductions;	 losses;	 like-kind	exchanges;	and	taxation	of	debt	including	the	new	
Chapter	12	bankruptcy	tax.
 • Income tax aspects of property transfer, including income in respect of decedent, installment sales, private 
annuities, self-canceling installment notes, and part gift/part sale transactions.
 • Introduction to estate and business planning.
 • Co-ownership of property, including discounts, taxation and special problems.
 • Federal estate tax, including alternate valuation date, special use valuation, handling life insurance, marital 
deduction planning, disclaimers, planning to minimize tax over deaths of both spouses, and generation skipping 
transfer tax.
 • Gifts and federal gift tax, including problems with future interests, handling estate freezes, and “hidden” 
gifts.
	 •	Organizing	the	farm	business—one	entity	or	two,	corporations,	general	and	limited	partnerships	and	limited	
liability companies.
 The Agricultural Law Press has made arrangements for substantial discounts on partial ocean view hotel 
rooms at the Outrigger Keauhou Beach Resort, the site of the seminar. 
	 The	seminar	registration	fee	is	$645	for	current	subscribers	to	the	Agricultural Law Digest, the Agricultural 
Law Manual or the Principles of Agricultural Law.	The	registration	fee	for	nonsubscribers	is	$695.		Brochures	
will be sent to all subscribers soon.  For more information call	Robert	Achenbach	at	541-302-1958	or	e-mail	at	
robert@agrilawpress.com.
